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(e) Contracts entered into with finan-
cially weak contractors whose tech-
nical ability is considered essential to 
the agency. In these cases, the agency 
shall closely monitor the contractor’s 
performance and financial controls to 
reduce the Government’s financial 
risk. 

(f) Contracts for which a loan by a 
private financial institution is not 
practicable, whether or not a loan 
guarantee under this part is issued; for 
example, if— 

(1) Financing institutions will not as-
sume a reasonable portion of the risk 
under a guaranteed loan; 

(2) Loans with reasonable interest 
rates or finance charges are not avail-
able to the contractor; or 

(3) Contracts involve operations so 
remote from a financial institution 
that the institution could not be ex-
pected to suitably administer a guaran-
teed loan. 

(g) Contracts with small business 
concerns, under which circumstances 
that make advance payments appro-
priate often occur (but see 32.104(b)). 

(h) Contracts under which excep-
tional circumstances make advance 
payments the most advantageous con-
tract financing method for both the 
Government and the contractor.

32.404 Exclusions. 

(a) This subpart does not apply to ad-
vance payments authorized by law 
for— 

(1) Rent; 
(2) Tuition; 
(3) Insurance premiums; 
(4) Expenses of investigations in for-

eign countries; 
(5) Extension or connection of public 

utilities for Government buildings or 
installations; 

(6) Subscriptions to publications; 
(7) Purchases of supplies or services 

in foreign countries, if— 
(i) The purchase price does not ex-

ceed $10,000 (or equivalent amount of 
the applicable foreign currency); and 

(ii) The advance payment is required 
by the laws or government regulations 
of the foreign country concerned; 

(8) Enforcement of the customs or 
narcotics laws; or 

(9) Other types of transactions ex-
cluded by agency procedures under 
statutory authority. 

(b) Agencies may issue their own in-
structions to deal with advance pay-
ment items in paragraph (a) above au-
thorized under statutes relevant to 
their agencies.

32.405 Applying Pub. L. 85–804 to ad-
vance payments under sealed bid 
contracts. 

(a) Actions that designated agencies 
may take to facilitate the national de-
fense without regard to other provi-
sions of law relating to contracts, as 
explained in 50.101(a), also include 
making advance payments. These ad-
vance payments may be made at or 
after award of sealed bid contracts as 
well as negotiated contracts. 

(b) Bidders may request advance pay-
ments before or after award, even if the 
invitation for bids does not contain an 
advance payment provision. However, 
the contracting officer shall reject any 
bid requiring that advance payments 
be provided as a basis for acceptance. 

(c) When advance payments are re-
quested, the agency may— 

(1) Enter into the contract and pro-
vide for advance payments conforming 
to this part 32; 

(2) Enter into the contract without 
providing for advance payments if the 
contractor does not actually need ad-
vance payments; or 

(3) Deny award of the contract if the 
request for advance payments has been 
disapproved under 32.409–2 and funds 
adequate for performance are not oth-
erwise available to the offeror. 

[48 FR 42328, Sept. 19, 1983, as amended at 50 
FR 1744, Jan. 11, 1985; 50 FR 52429, Dec. 23, 
1985]

32.406 Letters of credit. 

(a) The Department of the Treasury 
(Treasury) prescribes regulations and 
instructions covering the use of letters 
of credit for advance payments under 
contracts. See Treasury Department 
Circular 1075 (31 CFR part 205), and the 
implementing instructions in the 
Treasury Financial Manual, available 
in offices providing financial advice 
and assistance. 

VerDate jul<14>2003 04:16 Oct 23, 2003 Jkt 200196 PO 00000 Frm 00642 Fmt 8010 Sfmt 8010 Y:\SGML\200196T.XXX 200196T



643

Federal Acquisition Regulation 32.407

(b) If agencies provide advance pay-
ments to contractors, use of the fol-
lowing methods is required unless the 
agency has obtained a waiver from the 
Treasury Department: 

(1) By letter of credit if the con-
tracting agency expects to have a con-
tinuing relationship with the con-
tractor for a year or more, with ad-
vances totaling at least $120,000 a year. 

(2) By direct Treasury check if the 
circumstances do not meet the criteria 
in subparagraph (1) above. 

(c) If the agency has entered into 
multiple contracts (or a combination 
of contract(s) and assistance agree-
ment(s)) involving eligibility of a con-
tractor for more than one letter of 
credit, the agency shall follow arrange-
ments made under Treasury procedures 
for (1) consolidating funding to the 
same contractor under one letter of 
credit or (2) replacing multiple letters 
of credit with a single letter of credit. 

(d) The letter of credit enables the 
contractor to withdraw Government 
funds in amounts needed to cover its 
own disbursements of cash for contract 
performance. Whenever feasible, the 
agency shall, under the direction and 
approval of the Department of the 
Treasury, use a letter of credit method 
that requires the contractor not to 
withdraw the Government funds until 
the contractor’s checks have been (1) 
forwarded to the payees (delay of draw-
down technique), or (2) presented to the 
contractor’s bank for payment (checks 
paid technique) (see 31 CFR 205.3 and 
205.4(d)). 

(e) The Treasury regulations provide 
for terminating the advance financing 
arrangement if the contractor is un-
willing or unable to minimize the 
elapsed time between receipt of the ad-
vance and disbursement of the funds. 
In such cases, if reversion to normal 
payment methods is not feasible, the 
Treasury regulation provides for use of 
a working capital method of advance; 
i.e., for limiting advances to (1) only 
the estimated disbursements for a 
given initial period and (2) subse-
quently, for only actual cash disburse-
ments (31 CFR 205.3(k) and 205.7). 

[48 FR 42328, Sept. 19, 1983, as amended at 52 
FR 19805, May 27, 1987]

32.407 Interest. 
(a) Except as provided in paragraph 

(d) below, the contracting officer shall 
charge interest on the daily unliqui-
dated balance of all advance payments 
at the higher of— 

(1) The published prime rate of the fi-
nancial institution (depository) in 
which the special account (see 32.409–3) 
is established; or 

(2) The rate established by the Sec-
retary of the Treasury under 50 U.S.C. 
App. 1215(b)(2). 

(b) The interest rate for advance pay-
ments shall be adjusted for changes in 
the prime rate of the depository and 
the semiannual determination by the 
Secretary of the Treasury under 50 
U.S.C. App. 1215(b)(2). The contracting 
officer shall obtain data from the de-
pository on changes in the interest 
rate during the month. Interest shall 
be computed at the end of each month 
on the daily unliquidated balance of 
advance payments at the applicable 
daily interest rate. 

(c) Interest shall be required on con-
tracts that are for acquisition, at cost, 
of facilities for Government ownership, 
if the contracts are awarded in com-
bination with, or in contemplation of, 
supply contracts or subcontracts. 

(d) The agency head or designee may 
authorize advance payments without 
interest under the following types of 
contracts, if in the Government’s inter-
est: 

(1) Contracts for experimental, re-
search, or development work (including 
studies, surveys, and demonstrations in 
socio-economic areas) with nonprofit 
education or research institutions. 

(2) Contracts solely for the manage-
ment and operation of Government-
owned plants. 

(3) Cost-reimbursement contracts 
with governments, including State or 
local governments, or their instrumen-
talities. 

(4) Other classes of contracts, or un-
usual cases, for which the exclusion of 
interest on advances is specifically au-
thorized by agency procedures. 

(e) If a contract provides for interest-
free advance payments, the contracting 
officer may require the contractor to 
charge interest on advances or 
downpayments to subcontractors and 
credit the Government for the proceeds 
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